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OPINION  OF  IIOPwl  CE  BINNEY,  ESQ. 


QUESTION. 

A  Committee  of  the  Select  and  Common  Council  of  the  City  of 
Philadelphia,  have  recommended  the  Councils  to  adopt  a  Resolu¬ 
tion,  authorizing  the  Mayor,  in  the  name  of  the  Corporation,  to  sub¬ 
scribe  for  50,000  shares  of  the  Pennsylvania  Rail-road  Company’s 
Stock,  in  certain  instalments,  and  upon  certain  conditions. 

My  opinion  is  asked  upon  the  question,  whether  the  Councils 
have  legal  authority  to  adopt  such  a  Resolution,  and  whether,  if 
adopted,  the  Councils  have  power  to  borrow  money  to  pay  the  sub¬ 
scription,  and  to  tax  the  persons  and  estates  of  the  inhabitants  of  the 
City  for  the  payment  of  the  loan  and  its  interest. 

OPINION. 

If  the  importance  of  this  question  is  to  be  measured  by  the  conse¬ 
quences  that  may  follow  from  its  answer,  none  has  occurred  within 
my  experience  more  worthy  of  careful  consideration. 

A  power  in  the  City  Councils  to  borrow  money  for  the  purpose 
of  constructing,  or  of  assisting  to  construct,  a  Rail-road  from  Harris¬ 
burg  to  Pittsburg,  and  to  tax  the  inhabitants  of  the  City,  and  the 
estates  within  it,  for  the  interest  and  repayment  of  the  loan,  is  a 
power  to  borrow  and  to  tax  for  the  construction  of  any  and  every 
work,  conducive  in  any  degree  to  the  welfare  of  the  City,  whether 
the  influence  of  the  work  upon  the  City  be  direct  or  indirect,  and 
whether  the  work  itself  be  within  the  limits  of  the  Corporation,  or 
at  any  distance  from  them:  for  the  Rail-road  in  question  is  not  to 
be  made  within  the  City,  nor  even  to  terminate  upon  its  borders, 
nor  is  it  to  operate  directly  or  immediately  upon  the  City.  Its  lo¬ 
cation  is  remote,  and  its  effects,  however  conducive  to  the  welfare 
of  the  City,  will  not  conduce  to  more  directly  or  immediately 

than  a  vast  number  of  external  works  of  different  descriptions,  nor 
will  the  favourable  influence  of  the  Rail-road  be  different  in  kind, 
from  that  of  any  external  work  whatever,  that  tends  to  increase  the 
population,  business,  and  prosperity  of  the  City.  The  powTer  of  the 
Councils,  therefore,  if  it  exists  to  borrow  and  to  tax  for  the  con- 
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struction  of  the  Pennsylvania  Rail-road,  exists  for  the  construction 
of  any  external  work  within  the  State,  that  is  conducive  to  the  wel¬ 
fare  of  the  City  of  Philadelphia;  and  this  municipal  body,  though 
invested  with  the  government  of  only  a  very  few  square  miles,  from 
this  spot  may  move  the  whole  Commonwealth  for  purposes  condu¬ 
cive  to  the  welfare  of  the  City,  and  devote  the  estates  within  it  to 
any  external  enterprise  wThich  a  majority  of  the  Councils  shall  think 
tends  to  that  end.  The  greater  or  less  degree  in  which  an  ordi¬ 
nance  may  promote  that  welfare,  does  not  enter  into  the  question  of 
power  to  pass  it.  If  the  power  exists  to  pass  ordinances  to  promote 
the  welfare  of  the  City,  by  external  measures  operating  indirectly 
upon  the  City,  the  degree  of  their  tendency  to  this  end  must  be 
within  the  discretion  of  the  municipal  legislature.  This  is  the  ex¬ 
tent  of  their  discretion  in  making  ordinances  for  the  government  of 
the  City,  in  regard  to  internal  affairs  to  which  their  powers  extend, 
and  it  must  be  the  same  in  regard  to  measures  of  an  external  cha¬ 
racter,  if  their  powers  extend  to  them.  The  Councils,  if  they  have 
the  power,  must  be  the  judges  of  the  degree  that  is  fitting  to  justify 
the  ordinance,  if  the  measure  adopted  be  one  that  conduces  to  the 
welfare  of  the  City  in  any  degree.  The  legal  foundation  of  such  a 
power  cannot  be  too  carefully  examined. 

On  the  other  hand,  if  the  power  does  not  exist,  and  yet  the  Coun¬ 
cils  shall  proceed  under  advice  to  exercise  it,  though  the  estates 
within  the  City  may  escape  the  intended  burden,  the  consequences 
to  such  as  shall  lend  their  money  upon  the  faith  of  the  ordinance, 
and  to  the  charter  of  the  City  itself,  may  be  equally  prejudicial. 
No  lapse  of  time,  as  far  as  I  am  aware,  will  preclude  an  objection  to 
the  illegality  of  the  loan  while  it  remains  unpaid,  or  to  the  violation 
of  the  charter,  or  to  the  illegality  of  a  tax  to  pay  the  interest  or  prin¬ 
cipal  of  the  loan :  and  we  may  well  apprehend,  that  at  some  day  to 
come,  the  power  will  be  tried  by  a  much  higher  authority  than  pro¬ 
fessional  opinion,  and  that  all  that  has  been  illegally  done  upon  the 
supposed  authority  of  law,  will  fall  before  the  rightful  sentence  of 
the  law.  I  am  not  insensible  to  the  fact,  that  this  suggestion  itself 
may  produce  some  evil,  even  though  the  power  should  be  finally 
*  sustained  by  the  Courts;  but  the  evil  belongs  to  the  nature  of  the 
question  rather  than  to  the  suggestion,  which  is  made  only  because 
it  constitutes  a  further  motive  for  careful  consideration,  before  any 
opinion  shall  be  expressed. 

It  is  impossible,  therefore,  to  overstate  the  magnitude  or  impor¬ 
tance  of  the  question,  or  the  responsibility  that  attends  the  profes- 


sional  investigation  of  it.  I  need  not  say  that  to  make  the  resulting 
opinion  of  the  least  value,  to  prevent  it  indeed  from  becoming  itself 
an  evil,  instead  of  a  prevention  of  it,  it  must  have  been  preceded  by 
a  full  and  impartial  examination  of  the  subject;  and  this  I  have  en¬ 
deavoured  to  make. 

There  are  two  asserted  sources  of  this  power.  One  of  them  is 
the  Act  of  Incorporation  of  11th  March,  17S9,  the  other  is  the  Act 
of  13th  April,  1846,  for  the  Incorporation  of  the  Pennsylvania  Rail¬ 
road  Company.  In  addition  to  these,  there  are  instances  of  the 
alleged  exercise  of  like  power  by  the  City,  which  are  regarded  as 
some  evidence  of  the  existence  of  the  power,  and  in  regard  to  which 
only  a  very  few  remarks  will  be  necessary  in  the  conclusion. 

I  will  first  advert  to  the  supposed  source  of  power  in  the  charter 
of  the  Pennsylvania  Rail-road  Company;  for  this,  upon  which,  I 
believe,  there  has  been  the  greatest  popular  reliance,  can  be  shown 
without  difficulty  to  be  worthy  of  none. 

The  first  section  of  the  Act  to  incorporate  the  Pennsylvania  Rail¬ 
road  Company,  directs  the  Commissioners  named  in  the  Act,  or  any 
number  of  them  not  less  than  twelve,  as  soon  as  may  be,  and  within 
three  months  next  after  the  passage  of  the  Act,  at  designated  places 
and  after  public  notice,  to  procure  and  open  suitable  books,  in  which 
they  shall  cause  to  be  entered  a  prescribed  form  of  promise  by  the 
subscribers,  under  their  hands  and  seals,  to  pay  in  a  certain  manner 
for  the  stock  taken  by  them.  The  section  then  proceeds — “  and  at 
“  the  times  and  places  so  designated  and  named  in  the  public  notices, 
“  to  be  given  as  aforesaid,  the  said  Commissioners  by  themselves,  or 
“  by  committees  to  be  by  them  appointed,  shall  attend  and  furnish 
“  to  all  persons  duly  qualified,  who  shall  offer  to  subscribe,  an  op- 
“  portunity  of  so  doing;  and  it  shall  be  lawful  for  all  such  persons, 
“  and  for  all  firms,  copartnerships,  and  bodies  politic  and  corporate, 
“  by  themselves  or  by  persons  duly  authorized,  to  subscribe  for 
“shares  in  said  stock.”  Pamph.  Laws,  314.  There  is  no  other 
section  or  clause  of  the  Act,  which  appears  to  have  any  bearing  on 
the  point  under  consideration. 

The  question  upon  this  clause  is,  whether  it  means  to  create  a 
legal  capacity  to  subscribe,  in  such  as  had  not  that  capacity  before 
the  act,  or  only  to  extend  the  right  of  subscription  to  all  within  the 
description  who  had  a  previous  and  subsisting  capacity  and  quali¬ 
fication. 

There  are  various  reasons  why  the  former  interpretation  must  be 
rejected  as  inadmissible. 
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1.  This  is  not  the  place  nor  the  language  in  which  so  high  and 
solemn  a  purpose  would  be  carried  into  effect,  as  that  of  giving  capa¬ 
city  to  a  party  incompetent  by  the  general  principles  or  particular 
provisions  of  law.  The  clause  is  part  of  a  direction  to  the  Commis¬ 
sioners,  prescribing  their  duty  to  receive  the  subscriptions  of  such  as 
offer  to  subscribe;  and  the  last  member  of  it  is  only  an  amplification 
of  the  word  persons ,  to  prevent  any  exercise  of  power  by  the  Com¬ 
missioners  in  excluding  bodies  politic,  or  partnership  firms,  as  not 
being  included  within  the  description  oi  persons.  The  parallel  clause 
in  common  acts  of  incorporation,  usually  includes  “all  persons  of 
lawful  age.”  Whether  the  word  persons ,  if  standing  alone,  would 
not  authorize  and  induce  the  Commissioners  to  exclude  bodies  politic, 
and  firms,  in  their  copartnership  character,  and  to  include  individuals 
only,  may  have  been  doubted,  but  the  danger  of  such  a  determina¬ 
tion  is  taken  away  by  this  act,  and  this  is  the  only  purpose  which 
the  language  justifies  us  in  attributing  to  the  Legislature.  They 
meant  to  extend  the  right  to  all  persons,  individual,  political,  and 
partnership,  duly  qualified.  That  expression  must  be  understood 
to  run  throughout  the  clause,  and  to  qualify  the  whole  of  it. 

2.  The  persons  to  whom,  by  the  first  member  of  the  sentence, 
it  is  made  lawful  to  subscribe,  are  persons  “ duly  qualified No 
capacity  is  intended  to  be  given  to  individual  persons  who  have  it 
not,  whether  infants,  or  femes  covert,  or  any  other  incapacitated  per¬ 
sons.  None  is  given  by  the  language.  Can  it  be  argued  that,  by 
the  latter  clause,  it  is  made  competent  to  firms,  copartnerships,  and 
bodies  politic,  to  subscribe,  if  they  are  not  duly  qualified ;  that  is 
to  say,  that  the  act  gives  them  capacity,  though  it  does  not  give  it  to 
individuals?  This  would  be  a  change  of  purpose  in  regard  to  the 
different  descriptions  of  person,  without  a  shadow  of  reason,  nay, 
against  plain  and  manifest  reason.  Could  any  reason  have  occurred 
to  the  Legislature  for  giving  capacity  to  those  whom  the  law,  or  their 
own  agreement,  had  incapacitated  to  performing  the  act?  Nay,  was 
it  not  against  reason  to  do  it  universally,  whatever  might  be  the 
character  of  the  corporation,  or  the  obligations  of  copartners?  Firms 
and  copartnerships  are  placed  in  the  same  member  of  the  sentence 
as  bodies  politic.  As  individuals,  the  persons  in  these  firms  and  co¬ 
partnerships,  if  duly  qualified,  might  lawfully  subscribe  under  the 
word  persons.  Can  any  reason  be  assigned  for  giving  capacity  to 
firms  to  subscribe  as  firms ,  notwithstanding  disabling  stipulations 
in  their  articles,  or  disabilities  imposed  by  the  act  relating  to  limited 
partnerships,  so  that  a  general  partner  would  have  power  to  use  the 
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partnership  firm,  to  subscribe  for  himself  and  copartners,  in  despite 
of  his  contract  of  copartnership,  or  of  the  nature  of  the  business  for 
which  the  limited  partnership  was  formed?  If  there  was  no  reason 
for  this,  still  less  was  there  a  reason  for  their  undoing  by  such  a  pro¬ 
vision,  any  restraint  the  law  had  placed  upon  bodies  politic  for  the 
good  of  their  members  and  of  the  public.  It  is  disrespectful  to  the 
Legislature  to  suppose  that,  by  such  a  provision  as  this,  so  limited, 
so  justly  satisfied  by  a  narrower  interpretation,  they  meant  to  re¬ 
move  all  the  disabilities,  which,  for  the  protection  of  others,  as  well 
as  of  the  public,  they  had  imposed,  or  which  the  principles  of  law 
had  imposed,  upon  corporations  of  every  description,  cities,  boroughs, 
rail-road,  canal,  and  bridge  companies,  and  literary,  religious,  and 
charitable  corporations  of  every  kind,  for  the  purpose  of  attracting 
subscriptions  to  the  Pennsylvania  Rail-road, — thus  destroying  the 
whole  balance  of  all  the  corporations  in  the  State,  and  breaking  down 
the  public  restrictions  by  which  these  bodies  were  disabled  by  law, 
as  well  as  the  private  stipulations  by  which  partners  had  disabled  each 
other  for  the  security  of  themselves  and  their  creditors.  The  latter 
cannot  possibly  have  been  intended,  because  it  would  invade  the 
sanctity  of  private  contracts.  The  former,  consequently,  cannot 
have  been  intended,  for  they  are  embraced  in  one  and  the  same 
clause.  There  is  no  evidence  whatever  of  this  intention  in  any 
other  part  of  the  act.  No  corporation  asked  for  the  power,  and  no 
one  was  a  party  to  the  act.  The  context,  reason,  and  spirit  of  the 
whole  act  are  against  it.  The  Pennsylvania  Rail-road  is  a  private 
work,  for  private  account,  though  with  a  relation  to  the  public,  like  y 
other  rail-roads  and  canals;  and  there  is  no  favour  manifested  to  it 
by  the  act,  which  could  lead  to  a  prostration  of  all  the  restraints, 
which  either  the  public  law  or  private  agreement  had  imposed  upon 
such  parties.  The  clearest  language  would  be  expected,  and  would 
have  been  used,  if  such  had  been  the  intention  of  the  Legislature. 
The  act  is  satisfied  by  extending  the  right  to  such  as  have  the  legal 
power  or  capacity,  leaving  that  to  be  determined  by  general  princi¬ 
ples.  The  language  means  to  declare  nothing,  but  that  so  far  as  re¬ 
gards  the  Rail-road  Company,  it  shall  be  lawTful  for  all  the  persons 
described  to  subscribe  for  the  stock:  as  it  regards  the  capacity  of  such 
persons,  it  either  expressly  requires  them  to  be  duly  qualified ,  or 
refers  their  capacities  to  the  general  rule  of  law.  Neither  the  ex¬ 
press  terms,  nor  the  fair  meaning  of  the  section  can  be  reasonably 
held  to  go  further.  If  the  words  “  bodies  politic  and  corporate/7  got 
into  the  act,  through  what  Judge  Rogers  calls  “the  covert  design  of 
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the  draftsman  of  the  bill,”  I  refer  to  Lambertson  v.  Hogan ,  2  Barr, 
24,  for  the  weight  which  that  learned  judge  would  allow  to  them 
against  the  general  intention  of  the  act. 

In  the  case  of  Bussey  v.  Gilmore ,  3  Greenleaf’s  (Maine)  Reports, 
191,  which  was  the  case  of  a  bridge  company  authorized  to  commute 
the  tolls  for  passing  the  bridge  “  with  any  person  or  persons,  or  any 
corporation ,”  the  court  held,  that  a  corporate  town,  not  competent 
by  its  charter  to  make  the  commutation,  was  not  made  competent  by 
the  clause  in  the  charter  of  the  bridge  company.  The  competency 
of  those  with  whom  such  contracts  might  be  made  by  the  company, 
was  left,  they  say,  to  depend  upon  the  general  rules  of  law.  “  Femes 
*  covert,  or  minors,  or  other  persons,  or  corporations,  who  were  before 
incompetent  to  enter  into  a  contract  of  this  description,  must  be  con¬ 
sidered  as  still  remaining  under  the  same  disability.” 

If,  therefore,  the  City  of  Philadelphia  has  no  power  by  her  char¬ 
ter  to  subscribe  to  this  stock,  she  has  none  by  the  act  to  incorporate 
the  Pennsylvania  Rail-road  Company. 

But  if  the  power  to  subscribe  is  given  by  the  act,  how  far  is  this 
from  touching  the  question,  whether  the  City  is  competent  to  borrow 
money  for  the  purpose,  upon  the  faith  of  the  Corporation,  and  to  tax 
the  persons  and  estates  within  her  jurisdiction  for  the  interest  and 
repayment  of  the  loan?  She  may  be  able  to  do  the  one,  and  yet  be 
utterly  incompetent  to  do  the  other.  Her  charter  alone  can  settle 
her  right  to  borrow  and  to  tax.  A  power  to  subscribe  is  satisfied  by 
subscribing  for  the  investment  of  moneys,  if  the  City  has  any  pro¬ 
ceeding  from  her  estates,  and  in  her  possession,  for  investment. 
The  power  to  borrow  and  tax  depends  upon  the  expenditure  being 
for  purposes  authorized  by  her  charter,  and  made  necessary  or  pro¬ 
per  by  her  corporate  duties.  If  power  to  subscribe  includes  the 
power  to  borrow,  it  will  do  so  in  the  case  of  a  trustee,  a  guardian, 
or  any  one  acting  in  a  trust  or  representative  character.  In  fine,  all 
private  as  well  as  public  relations  are  confounded  by  such  an  inter¬ 
pretation  of  the  Rail-road  act.  I  deny  the  power  of  the  City  alto¬ 
gether,  even  to  subscribe,  unless  she  has  it  by  her  charter,  by  express 
grant,  or  it  is  an  incident  to  the  execution  of  some  act  of  government 
of  the  City  within  her  corporate  powers. 

It  has  been  intimated,  that,  because  in  the  case  of  Mr.  Girard’s 
estate,  I  stated  at  the  bar  in  the  course  of  my  argument,  that  u  the 
City  of  Philadelphia  is  a  great  Commonwealth,  and  the  powers  of 
the  Corporation  for  her  good  and  the  good  of  her  citizens,  are  under 
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no  restraint  but  that  of  not  violating  the  constitution  and  laws  of  the 
State/’  therefore  I  must  have  entertained  the  opinion,  that  she  had 
power  to  borrow  and  tax  for  a  subscription  to  the  Pennsylvania 
Hail-road,  or  the  like.  Certainly  I  entertained  no  such  opinion 
then,  nor  do  I  now.  Any  one  who  looks  at  the  whole  paragraph  at 
page  60  of  the  printed  argument,  will  see  the  limited  purpose  to 
which  the  remark  was  applied,  namely,  to  show  from  the  right  of 
the  City  to  educate  and  maintain  her  poor  orphans ,  that  the  pur¬ 
poses  of  the  charity  were  cognate  to  the  purposes  of  the  charter. 
The  argument  restricts  the  purposes  of  the  charter  locally;  and  upon 
the  principles  of  charitable  uses,  defends  the  right  of  the  City  to 
execute  the  whole  charitable  trust  without  the  City,  by  affinity  of 
object,  and  upon  the  doctrines  of  equity  in  regard  to  such  trusts,  and 
not  at  all  by  her  charter  power.  The  general  remark  in  that  argu¬ 
ment  I  suppose  to  be  correct,  because  it  is  the  language  of  the  char¬ 
ter;  but  if  restriction  to  the  City  limits  is,  by  the  common  law, 
the  legal  implication  of  the  charter,  or  if,  by  the  principles  of  the 
common  law,  a  restriction  of  any  other  kind  is  imposed  upon  the 
Corporation,  then  an  ordinance  transcending  those  limits  or  violating 
those  principles,  is  in  violation  of  a  law  of  the  State,  because  the 
common  law  is  a  law  of  the  State.  It  is,  however,  doing  too  much 
honour  to  my  argument,  and  especially  to  a  collateral  and  inconside¬ 
rable  part  of  it,  to  receive  it  as  evidence  of  the  law.  A  controver¬ 
sial  reference  to  it  at  present,  has  too  much  the  appearance  of  an 
argument  ad  hominem ,  to  take  my  vanity  by  surprise.  The  City 
in  her  corporate  character,  is  certainly  a  great  commonwealth,  and 
to  the  whole  extent  of  her  corporate  duties,  multiplied  and  momen¬ 
tous  as  they  are,  her  powers  are  vastly  great;  but  1  have  never  said 
nor  thought,  that  by  the  Act  of  Incorporation,  she  is  the  Common - 
wealth  of  Pennsylvania ,  in  every  thing  that  regards  the  interests 
of  the  City.  The  history  of  the  legislation  of  the  State  since  the  Act 
of  Incorporation,  by  which  many  enlargements  of  corporate  power 
have  been  obtained  from  the  Legislature,  would  prove  this  to  have 
been  a  very  erroneous  supposition,  if  I  had  entertained  it. 

So  also  it  has  been  suggested,  that  an  opinion  given  to  the  trustees 
of  the  Girard  College,  that  the  City  had  power  to  expend  money 
and  to  tax  for  the  purpose  of  a  school,  in  which  she  might  make 
trial  in  the  education  of  “ poor  orphan  children  of  the  City,” — 
“  its  poor  orphans” — of  a  system  that  experience  might  thus  test 
for  the  benefit  of  the  Girard  College,  which  would  embrace  66  the 
same  orphans  and  others,” — was  evidence  of  my  opinion  that  the 
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City  was  without  restraint  in  the  exercise  of  the  taxing  power. 
This  is  too  extravagant  to  require  a  remark.  I  have  no  recollection, 
nor  do  I  believe,  that  at  any  former  period,  I  have  either  given  or 
entertained  an  opinion  that  the  City  had  any  power  to  borrow  or  tax 
except  for  the  charges  incident  to  the  exercise  of  her  corporate  fran¬ 
chises,  or,  which  is  the  same  thing,  the  performance  of  her  corporate 
duties;  nor  that  her  corporate  duties,  franchises  or  powers,  extended 
beyond  her  local  limits,  unless  by  express  statute,  or  unless  the  case 
in  which  her  action  was  beyond  her  limits,  was  a  necessary  part  of 
what  it  was  her  duty  and  her  power  to  do  within  them.  The  power 
of  a  city  corporation  to  do  beyond  her  jurisdiction,  and  under  the  gene¬ 
ral  authority  of  the  laws,  certain  things  directly  connected  with,  and  a 
necessary  part  of  a  corporate  act,  within  her  jurisdiction,  I  have  never 
doubted,  however  doubtful  it  may  be;  but  a  power  to  do  things  with¬ 
out ,  which  have  only  a  remote  and  indirect  bearing  on  things  within 
the  City,  and  none  at  all  upon  any  corporate  act,  I  have  never  attri¬ 
buted  to  the  City.  Such  a  power  is  not  expressly  granted;  and  I  am 
wholly  unable  to  imagine  any  ground  of  law  to  raise  the  power  by 
implication. 

The  Act  of  11th  March,  1789,  to  incorporate  the  City  of  Phila¬ 
delphia,  contains,  I  believe,  nothing  that  is  deemed  material  to  the 
question,  but  the  preamble,  and  one  enacting  clause,  to  wit,  the  16th 
section,  supported,  as  far  as  may  be  necessary,  by  the  44th  section. 

The  preamble  is  in  these  words:  “  Whereas,  the  intention  of  civil 
government  is  to  provide  for  the  order,  safety  and  happiness  of  the 
people,  and  where  the  general  systems  and  regulations  thereof  are 
found  to  be  ineffectual,  it  is  the  duty  of  the  Legislature  to  remedy  the 
defects:  And  whereas,  the  administration  of  government  within  the 
City  of  Philadelphia  is,  in  its  present  form ,  inadequate  to  the  sup¬ 
pression  of  vice  and  immorality,  to  the  advancement  of  the  public 
health  and  order,  and  to  the  promotion  of  trade,  industry  and  hap¬ 
piness; — and  in  order  to  provide  against  the  evils  occasioned  there¬ 
by,  it  is  necessary  to  invest  the  inhabitants  thereof  with  more 
speedy ,  vigorous  and  effective  powers  of  government,  than  at  pre¬ 
sent  established” — Therefore,  “  the  inhabitants  of  the  City  of  Phi¬ 
ladelphia,  as  the  same  extends,  and  is  laid  out,  between  the  rivers 
Delaware  and  Schuylkill,”  are  incorporated,  &c. 

The  16th  section  enacts  that  “the  Mayor,  &c.”  (now,  by  the  5th 
section  of  the  act  of  11th  April,  1799,  the  Select  and  Common  Coun¬ 
cils)  “  shall  have  full  power  and  authority  to  make,  ordain,  consti¬ 
tute  and  establish,  so  many  laws,  ordinances,  regulations  and  consti- 
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tutions,  provided  the  same  shall  not  be  repugnant  to  the  laws  and 
constitutions  of  this  Commonwealth,  as  shall  be  necessary  or  conve¬ 
nient  for  the  government  and  welfare  of  the  said  City ,  and  the 
same  to  enforce,  put  in  use  and  execution  by  the  proper  officers,  and 
at  their  pleasure  to  revoke,  alter  and  make  anew,  as  occasion  may 
require.” 

If  any  doubts  arise  touching  these  or  any  other  parts  of  this  act, 
the  44th  section  of  the  act  enacts,  that  “the  same  shall,  in  all  courts 
of  law  and  equity,  and  elsewhere,  be  construed  and  taken  most  fa¬ 
vourably  for  the  said  Corporation.” 

If  it  is  supposed,  that  by  the  administration  of  government  in  its 
present  form ,  the  preamble  alludes  to  administration  under  the  char¬ 
ter  of  1701,  and  that  the  Legislature  thus  show  their  intention  to 
supply  or  remedy  defects  of  power  in  that  charter,  it  is,  I  conceive, 
a  misapprehension. 

The  charter  of  1701  has  been  generally  supposed  by  the  profes¬ 
sion,  and  held  by  the  Legislature,  to  have  been  dissolved  by  the  Re¬ 
volution  of  1776.  The  elder  Mr.  Ingersoll  so  stated  in  1803,  in  his 
argument  for  the  City,  in  Stiles  v.  Jones ,  3  Yeates,  495.  An  act  of 
14th  March,  1777,  Kean’s  Laws ,  37,  recites,  that  the  powers  of 
the  Mayor,  Recorder  and  Aldermen,  had  ceased  and  become  void 
by  a  change  of  the  government  of  the  Province,  and  transfers  them 
to  any  three  justices  of  the  peace  of  the  City;  and  by  an  act  of  the 
21st  of  the  same  month,  Mi Kean’s  Laws ,  56,  again  reciting  that 
the  powers  and  jurisdictions  of  the  Mayor,  Recorder  and  Aldermen 
of  the  City  were  not  founded  on  the  authority  of  the  people,  and 
were  therefore,  by  the  late  Revolution,  become  null  and  void,  it  au¬ 
thorizes  the  Executive  Council  to  appoint  five  inhabitants  of  the 
City,  to  be  called  the  City  Court,  and  to  exercise  and  enjoy  the  same 
power  and  jurisdiction  as  the  said  late  Mayor,  Recorder  and  Aider- 
men,  or  the  Mayor’s  Court,  had  exercised  or  enjoyed;  and  to  pro¬ 
vide,  temporarily,  for  certain  rights  and  claims  exercised  by  the 
Mayor,  Recorder,  Aldermen  and  Common  Councilinen  of  the  said 
City,  it  authorizes  the  Executive  Council  to  appoint  clerks  of  the 
market,  corders,  measurers  of  grain,  salt,  &c.,  and  such  other  officers 
as  had  been  usually  appointed  by  the  Mayor,  Recorder,  Aldermen 
and  Common  Council,  or  some  or  one  of  them,  and  to  let  out  upon 
rent  such  of  the  ferries,  wharves,  stalls,  standings  and  places,  as  were 
usually  let  by  the  Mayor,  Recorder,  Aldermen  and  Common  Coun¬ 
cil,  or  some  or  one  of  them. 

The  whole  legislative  power  under  the  charter  of  1701,  was  ex- 
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tinguished  by  the  same  event,  because  the  Mayor,  Recorder  and  Al¬ 
dermen,  constituted,  with  the  Common  Councilmen,  the  body  in 
which  the  powers  of  legislation  were  vested  by  that  charter;  and  by 
acts  of  30th  May,  1780,  31st  March,  1784,  23d  March,  1786,  25th 
March,  1787,  and  29th  Sept.  1787,  partly  through  the  City  Court 
and  Justices  of  the  Peace,  the  Board  of  Wardens,  the  City  Assessors, 
and  the  Clerks  of  the  Markets,  and  partly  through  appointments  by 
the  Executive  Council,  the  government  of  the  City  appears  to  have 
been  administered  by  various  officers,  until  the  Act  of  Incorporation 
of  the  11th  March,  1789.  From  the  practice  of  throwing  out  of  the 
modern  editions  of  the  laws  all  acts  that  have  expired,  been  repealed, 
or  become  obsolete,  it  is  not  easy  to  trace  the  legal  history  of  the 
City  after  the  Revolution,  until  the  epoch  of  its  new  birth;  but 
enough*  I  think,  appears  to  show  with  certainty,  that  the  present 
form  alluded  to  in  the  preamble  was  not  the  form  of  the  charter  of 
1701,  which  had  been  dissolved  by  the  Revolution. 

Neither  do  I  think  it  can  be  made  out  that  the  powers  of  legisla¬ 
tion,  under  the  charter  of  1701,  were  a  whit  inferior  in  extent  to 
those  given  by  the  Act  of  Incorporation,  nor  that  there  was  any  in¬ 
tention  in  the  framers  of  this  Act  to  give  the  present  Corporation 
larger  or  more  ample  legislative  authority  than  W.  Penn  had  given 
to  the  first  Corporation  in  1701,  but  only  by  an  improvement  of  the 
form,  which  through  the  operation  of  various  causes  had  degenerated, 
to  invest  the  inhabitants  with  powers  more  speedy ,  vigorous  and 
effective ,  than  were  at  that  present  time  established — more  speedy, 
vigorous  and  effective,  by  the  agency  of  a  local  legislature,  and  of¬ 
ficers  chosen  by  the  people.  In  several  particulars,  the  authority  of 
the  Mayor,  Aldermen  and  Recorder,  and  of  the  Sheriff  also,  who 
was  appointed  by  the  charter  of  1701,  was  extended,  by  special  pro¬ 
visions  in  that  charter,  much  beyond  any  thing  which  the  present 
officers  of  the  Corporation  possess;  in  some  important  instances  af¬ 
fecting  the  port  of  Philadelphia,  and  going  beyond  the  bounds  of 
the  City.  I  refer  to  sections  or  paragraphs  15,  16,  17,  18,  19,  20, 
36,  37. 

The  preamble  to  the  first  section  of  that  charter,  which  erects  the 
town  and  borough  of  Philadelphia  into  a  City,  “which  said  City 
shall  extend  the  limits  and  bounds  as  it  is  laid  out  between  Delaware 
and  Schuylkill,7’  recites,  that  it  is  for  the  encouragement  of  the  in¬ 
habitants  and  settlers  of  the  town,  “and  for  the  more  immediate  and 
entire  government  of  said  town,  and  better  regulation  of  trade 
therein;”  and  the  31st  section  gives  authority  to  the  Mayor,  Record- 
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er,  Aldermen  and  Common  Council,  “to  make,  ordain,  constitute 
and  establish  such  and  so  many  good  and  reasonable  laws,  ordi¬ 
nances  and  constitutions,  not  repugnant  to  the  laws  of  England  and 
this  government,  as  to  the  greater  part  of  them  at  such  Common 
Councils  assembled,  where  the  Mayor  and  Recorder,  for  the  time 
being,  are  to  be  always  present,  shall  seem  necessary  for  the  go¬ 
vernment  of  the  said  City” 

Between  the  better  regulation  of  trade,  and  the  promotion  of 
trade,  the  words  of  the  respective  preambles  of  the  Charter  and  Act 
of  Incorporation,  and  between  the  words  necessary  for  the  govern¬ 
ment  of  the  City,  and  necessary  or  convenient  for  the  government 
and  welfare  of  the  City,  the  language  of  the  two  granting  or  enact¬ 
ing  clauses  respectively,  I  perceive  no  difference — the  words  in  each 
instance  being  in  a  charter  of  municipal  incorporation. 

The  City  was  not,  under  either  charter,  to  be  itself  a  trader ,  but 
it  was  intended  to  promote  trade  by  its  regulations  or  laws,  and  acts 
done  in  execution  of  them,  the  only  way  in  which  it  could  promote 
it.  Regulation  of  trade  means  the  rule  or  law,  and  the  acts  in 
conformity  to  it,  by  which  the  operations  of  trade  are  facilitated  and 
improved;  and  in  what  other  way  a  municipal  legislative  body  can 
act  for  the  promotion  of  trade,  without  becoming  an  actual  trader,  I 
do  not  perceive. 

Ordinances  necessary  for  the  government  of  the  City,  certainly  do 
not  mean  such  only  as  are  indispensably  necessary,  but  such  also  as 
are  convenient.  The  very  nature  of  municipal  government,  and  in¬ 
deed  of  all  government,  is  such,  that  there  are  almost  always  a  va¬ 
riety  of  means  or  methods  to  attain  the  same  end;  and  the  discretion 
of  a  legislative  body  upon  matters  within  its  jurisdiction,  must  ex¬ 
tend  to  a  selection  upon  the  principle  of  greater  convenience.  Or¬ 
dinances  necessary  for  the  government  of  a  city,  are  ordinances 
which,  in  the  judgment  of  the  legislative  authority  of  the  City,  are 
expedient  or  convenient  for  that  purpose.  The  words  necessary  and 
convenient,  in  such  a  connexion,  mean  the  same  thing. 

Government  also  includes  government  and  welfare.  The  pur¬ 
pose  or  end  of  all  lawful  government  is  welfare,  and  nothing  else; 
and  if  the  question  be,  whether  a  municipal  legislature  can  promote 
the  welfare  of  a  city  except  by  government,  my  answer  is,  that  an 
ordinance  for  the  welfare  of  the  City  is  and  is  necessarily  an  act  of 
government.  The  City  is  not  authorized  by  the  16th  section  of  the 
Act  of  Incorporation  to  promote  the  welfare  of  the  City,  otherwise 
than  by  “laws,  ordinances,  regulations  and  constitutions;”  and  if,  by 
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the  charter  of  1701,  ordinances  could  be  made  for  the  government 
of  the  City,  of  course  they  could  be  made  for  the  welfare  of  the  City. 
“  Government  and  welfare”  mean  no  more  than  good  government; 
and  government,  in  its  lawful  and  full  sense,  means  the  same. 

I  say,  therefore,  that  1  do  not  perceive,  if  it  be  material  to  the 
question,  that  there  is  any  the  least  difference  between  either  the 
powers,  or  the  objects  of  power,  under  the  Charter  and  Act  of  In¬ 
corporation,  so  far  as  regards  the  legislative  authority  of  the  City. 

But  if  there  is  a  difference,  it  does  not  in  the  least  assist  the  solu¬ 
tion  of  the  question  before  me;  for  that  question  is,  whether  the 
lawful  powers  of  the  present  Councils  go  to  the  extent  of  subscribing, 
borrowing  and  taxing,  to  make  a  Rail-road  from  Harrisburg  to  Pitts¬ 
burg;  and  this  is  not  assisted  by  showing  that  the  present  Councils 
have  more  power  than  the  former  Council,  unless  it  is  also  shown 
that  the  excess  of  the  new  power  beyond  the  old,  includes  the  sub¬ 
ject  in  controversy. 

The  great  question  is,  whether  the  powers  of  the  Councils  are 
limited  or  unlimited;  and  if  limited,  what  the  limitations  are,  and 
whether  subscribing,  borrowing  and  taxing,  for  the  purpose  referred 
to,  are  or  are  not  beyond  those  limits. 

The  power  of  the  City  is  certainly  not  unlimited.  The  very  sec¬ 
tion  which  grants  the  power,  limits  it  by  the  proviso,  that  the  ordi¬ 
nances  made  shall  not  be  repugnant  to  the  laws  and  constitutions  of 
the  Government.  And  then  the  inquiry  arises,  what  laws  are 
meant  by  this  proviso. 

I  might  answer  the  question  generally,  that  the  statute  laws,  the 
common  law,  the  law  of  corporations  derived  from  the  common  law, 
are  all  laws  of  the  State  within  this  section.  The  proviso,  that  ordi¬ 
nances  shall  not  be  repugnant  to  such  laws,  is,  as  I  shall  show,  uni¬ 
versally  implied  in  all  incorporations.  And  then  the  question  takes 
the  simple  form,  what  is  the  law  of  corporations  in  regard  to  this 
subject. 

The  16th  section  of  the  Act  of  Incorporation  says,  that  the  Coun¬ 
cils  shall  have  full  power  and  authority  to  make,  &c.,  such,  and  so 
many,  laws,  ordinances,  regulations,  and  constitutions,  provided  the 
same  be  not  repugnant  to  the  laws  and  constitution  of  this  Common¬ 
wealth,  as  shall  be  necessary  or  convenient  for  the  government 
and  welfare  of  the  said  City.  The  powers  granted  by  this  section 
are  manifestly  powers  of  government — they  are  powers  of  govern¬ 
ment  of  the  said  City.  If  it  is  supposed  that  the  words  “  and  wel¬ 
fare ”  convey  powers  that  are  not  powers  of  government  of  the  City, 
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I  am  unable  to  entertain  the  opinion.  The  whole  clause  is  connected. 
Government  and  welfare  go  together,  the  one  as  the  instrument, 
the  other  as  the  object;  the  one  as  the  means,  the  other  as  the  effect. 
“Laws,  ordinances,  regulations,  and  constitutions/’  are  all  of  them 
acts  of  government;  and  laws,  ordinances,  regulations,  and  constitu¬ 
tions,  for  the  welfare  of  the  City,  are  consequently  acts  of  govern¬ 
ment  of  the  City.  I  cannot  help  thinking,  that  this  plain  position 
has  not  been  sufficiently  attended  to,  and  that  this  has  led  to  the 
notion  that  the  Councils  can  do  something  by  an  ordinance  for  the 
welfare  of  the  City,  that  is  not  a  part  of,  or  does  not  spring  from  and 
depend  upon,  an  ordinance  for  the  government  of  the  City.  I  hold 
this  to  be  impossible.  The  corporation  cannot  attain  the  welfare  of 
the  City,  except  by  or  through  ordinances  for  the  government  of  the 
City.  This  alone  is  subjected  to  her  corporate  power.  If  her  ordi¬ 
nances  are  not  these,  they  are  not  within  her  powers  of  government. 
If  she  passes  an  ordinance  for  the  welfare  of  the  City,  beyond  her 
powers  of  government  of  the  City,  it  is  null  and  void.  A  plain  illus¬ 
tration  of  this  would  be  found  in  an  ordinance  for  the  welfare  of  the 
City,  to  build  a  light-house  on  the  Delaware  bay.  It  would  not  be 
an  ordinance  for  the  government  of  the  City,  and  would  be  void. 
Subscriptions,  borrowings  of  money,  taxings  of  the  citizens  and  their 
property,  may  all  be  valid,  as  operations  by  virtue  of  laws  for  the 
government  of  the  City;  but  if  they  are  operations  that  do  not  re¬ 
gard  the  government  of  the  City,  but  are  only  speculatively  for  the 
welfare  of  the  City,  under  laws  of  another  jurisdiction,  the  State 
or  the  Union,  or  some  other  State,  these,  I  conceive,  are  not  valid 
operations  under  her  corporate  powers. 

The  granted  powers  of  government  are  doubtless  very  large,  be¬ 
cause  the  property,  operations  and  interests  of  the  City  are  large  and 
various,  and  require  large  powers  of  local  government  to  be  used  in 
their  behalf;  but  that  they  are  unlimited,  cannot  then  be  maintained. 
There  must  be  a  reasonable  limitation  to  these  powers.  It  is  impos¬ 
sible  that  the  borrowing  and  taxing  power  can  be  used,  to  promote 
the  welfare  of  the  City,  by  doing  things  beyond  her  franchises,  which 
are  not  a  necessary  part  of  some  act  of  government  within  them;  for 
under  that  construction  they  would  be  perfectly  unlimited.  If  “the 
suppression  of  vice  and  immorality,  the  advancement  of  the  public 
health  and  order,  and  the  promotion  of  trade,  industry  and  happi¬ 
ness/’  the  objects  referred  to  in  the  preamble  to  the  Act  of  Incor¬ 
poration,  are  not  to  be  attained  by  “the  administration  of  government 
within  the  City/’  but  may  be  attained  by  independent  external  acts, 
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indirectly  and  speculatively  conducing  to  them,  then  it  seems  to  me 
that  the  power  of  the«*et  is  wholly  unlimited,  and  that  she  may  bor¬ 
row  and  tax,  to  execute  any  external  scheme  of  morality,  as  well  as 
trade,  because  the  operation  of  such  a  scheme  any  where,  would,  if 
successful,  promote  morality  every  where,  and  therefore  within  the 
City.  I  cannot  entertain  this  view  of  the  charter. 

The  question  then  arises,  what  is  the  reasonable  limitation  of  this 
language;  and  we  cannot  better  arrive  at  the  answer,  than  by  in¬ 
quiring  into  the  history  of  the  powers  granted  by  the  16th  section  of 
the  act — whether  they  are  something  beyond  what  belongs  to  muni¬ 
cipal  corporations  generally,  and  beyond  what  the  City  would  have 
had  without  the  express  grant,  or  whether  they  are  only  the  same 
which  the  City  would  have  had,  and  which  all  municipal  corpora¬ 
tions  have,  by  their  very  institution  or  creation,  and  which  are  at¬ 
tributed  or  allowed  to  them  by  the  common  law,  as  the  necessary 
means  of  fulfilling  the  purpose  of  their  creation. 

If  the  powers  of  the  16th  section  are  only  these  general  corporate 
powers,  then  we  know  that  we  are  to  find  their  limitation  in  the 
range  of  the  corporate  franchises  and  duties,  for  the  performance  of 
which  they  are  impliedly  given;  and  that  if  the  object  for  which 
they  are  exercised  is  beyond  these,  the  powers  are  not  given  for  that 
object.  A  large,  express  and  definite  power  granted  by  statute, 
would  be  regarded  as  enlarging  the  corporate  franchises,  and  bring¬ 
ing  within  the  jurisdiction  of  the  Corporation,  all  that  the  grant  ex¬ 
tended  to,  though  it  was  not  implied  by  her  mere  creation.  But  if 
the  powers  granted  by  the  16th  section  are  only  those  implied  in 
the  very  creation  of  the  body  corporate,  then  we  know  that  they  are 
no  greater  than  the  franchises  and  proper  duties  of  that  body  re¬ 
quire — and  the  limit  is  found  in  the  limitation  of  these  franchises 
and  duties. 

Now  this  is  a  matter  so  well  settled  by  authority,  as  to  be  free 
from  all  doubt.  Such  language  as  that  contained  in  the  16th  section 
is  common  both  here  and  elsewhere;  but  the  City  would  have  pre¬ 
cisely  the  same  powers  without  the  16th  section  as  with  it. 

The  language  of  Sir  Henry  Hobart ,  in  Norris  v.  Staps,  Hob. 
211,  has  been  adopted  by  all  subsequent  judges  in  England  as  con¬ 
veying  the  true  rule.  “  Now  I  am  of  opinion,  that  though  the  power 
“  to  make  laws  is  given  by  special  clause  in  all  incorporations,  yet  it 
fe  is  needless,  for  I  hold  it  to  be  included  by  law  in  the  very  act  of 
u  incorporating,  as  is  also  a  power  to  sue,  purchase,  and  the  like: 
“  for  as  real  reason  is  given  to  the  natural  body  for  the  governing  of 
“  it,  so  the  body  corporate  must  have  laws  as  a  political  reason  to 
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K  govern  it;  but  those  laws  must  ever  be  subject  to  the  general  law 
“  of  the  realm  as  subordinate  to  it.  And, ,  therefore ,  though  there 
“  zs  proviso  /or  that  purpose,  the  law  supplies  it  A 

The  same  is  Lord  Holt’s  doctrine  in  the  City  of  London  v.  Va~ 
nacre,  12  Mod.  270.  “ Every  corporation  has  a  power  to  make  a 

by-law  for  the  better  government  of  the  place ,  which  is  the  very 
touchstone  by  which  all  by-laivs  are  to  be  judged.” 

It  is  the  better  government  of  the  place  which  Lord  Holt  regards 
as  the  great  duty  and  end  of  the  corporation,  and  therefore  the  very 
touchstone  by  which  all  by-laws  are  to  be  judged.  And  this,  it  may 
be  remarked,  is  the  language  of  the  act  of  17S9 — “for  the  govern¬ 
ment  and  welfare  of  the  said  City” — or  what  is  the  same  thing,  for 
the  better  government  of  the  City.  This  is  the  touchstone  by  which 
her  ordinances  are  to  be  tried.  If  they  are  not  ordinances  for  the 
better  government  of  the  City,  they  have  no  legal  validity. 

The  same  case  of  the  City  of  London  v.  Vanacre ,  furnishes  a 
striking  illustration  of  the  rule,  that  it  is  the  government  of  the 
place  that  must  be  the  end  of  the  by-law,  and  that  there  is  no  virtue 
in  a  by-law  which  attempts  to  govern  things  external  to  the  fran¬ 
chise,  or  to  govern  the  freemen  in  regard  to  such  external  mat¬ 
ters.  A  new  franchise  may  be  annexed  to  a  city  by  grant  or 
otherwise,  and  then  the  virtue  of  a  by-law  may  extend  throughout 
the  new  franchise,  and  the  same  implied  corporate  powers  will 
arise  as  to  the  new  franchise.  But  where  the  franchise  does  not 
extend,  there  the  by-law  has  no  efficacy.  All  this  is  expressed  or 
necessarily  implied  in  Lord  Holt’s  judgment. 

The  City  of  London  does  not  comprehend  within  its  limits  the 
County  of  Middlesex,  though  the  City  is  comprehended  within  the 
limits  of  the  County:  but  the  City  of  London  has  by  grant  the  fran¬ 
chise  of  choosing  the  sheriff  of  London  and  Middlesex,  and  in  regu¬ 
lation  of  it  made  a  by-law,  imposing  a  fine  upon  any  freeman  who 
refused  the  office  when  duly  chosen.  The  validity  of  this  by-law 
was  in  question  in  this  case,  and  one  objection  taken  to  it  was,  that 
the  by-law  was  not  within  the  custom  of  London,  because  the 
shrievewick  of  London  was  granted  within  time  of  memory,  and 
therefore  not  within  a  custom;  and  another  was  that  the  shrievewick 
of  Middlesex  was  out  of  the  jurisdiction  of  the  City,  and  therefore 
their  by-law  would  not  extend  to  it.  Lord  Holt’s  answer  to  the  ob¬ 
jections  was  in  the  following  terms: — “Admitting  the  custom  will 
“  not  warrant  such  a  by-law,  yet  it  may  be  made  of  common  right; 
“  for  of  common  right  every  corporation  may  make  a  by-law,  con- 
c 
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“  cerning  any  franchise  granted  to  them ,  because  it  is  for  the 
“  welfare  of  the  body  politic,  and  is  included  in  the  diet  of  Incor- 
“  p  oration”  p.  271.  “As  to  the  part  of  the  objection,  that  they 
“  cannot  make  a  by-law  about  the  shrievewick  of  Middlesex,  I  an- 
“  swer,  though  the  execution  of  the  office  is  without  the  City ,  yet 
“  the  interest  of  the  franchise  is  in  the  City ,  as  being  a  franchise 
“belonging  to  them,  and  therefore  within  their  jurisdiction;  for  it 
“  is  their  property,  and  vested  in  them  as  the  body  politic  of  the 
“  city.”  p.  272. 

I  shall  advert  to  this  case  again.  At  present  I  use  it  for  the  pur¬ 
pose  of  showing,  as  it  does  show  conclusively,  that  the  power  of  an 
incorporated  city  to  make  an  ordinance  for  the  better  government 
of  the  place,  and  for  the  welfare  of  the  body  politic,  is  of  common 
right,  and  is  included  in  the  act  of  incorporation,  and  is  so  firmly 
seated  in  all  the  franchises  of  the  body  politic,  that  the  vesting  of  a 
new  franchise  in  the  body,  to  be  exercised  or  executed  beyond  the 
limits  of  the  old  franchises,  is  inseparably  attended  by  the  same 
power  to  make  ordinances  operating  throughout  the  extent  of  the 
new  franchise,  because  it  is  for  the  welfare  of  the  body  politic  in 
which  the  new  franchise  is  now  vested.  To  the  same  point,  that 
the  right  of  making  ordinances  is  incident  to  a  corporation,  is  the 
case  of  Sutton’s  Hospital.  10  Rep.  31,  &c. 

TVilcock ,  in  his  historical  sketch  of  municipalities,  says  that  “the 
chief  purpose  of  the  institution  is  to  regulate  the  internal  affairs  of 
the  place.  They  are  by  the  common  law  invested  with  the  power 
of  making  ordinances  or  by-laws  for  the  government  of  all  who 
live  there.  These  are  binding  upon  the  freemen,  because  they  can¬ 
not  be  made  without  their  consent,  and  on  strangers  who  come  to 
reside  within  the  jurisdiction,  upon  the  principle  that,  by  associating 
themselves  with  the  corporation,  they  promise  submission  to  the 
laws.”  TVilcock  on  Corp.  16.  It  is  unnecessary  to  cite  further  au¬ 
thorities  to  this  point. 

But  there  is  another  principle  to  be  regarded,  the  converse  of 
that  which  I  have  just  stated,  namely,  that  such  general  words  as 
are  contained  in  the  16th  section  of  the  Act  of  Incorporation,  do  not 
carry  the  power  of  the  corporation  beyond  the  implication  by  the 
general  rule  of  law;  and  if  a  power  greater  than  the  implied  power 
is  asserted,  it  must  be  shown  by  words  of  express  specific  grant. 
Hence  arises  the  principle,  that  a  charter  by  act  of  Parliament  gives 
no  greater  power  of  making  by-laws,  than  a  charter  by  prescription, 
unless  the  act  of  Parliament  is  express  and  particular. 
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A  statute  of  incorporation  (i  may  invest  the  body  with  powers 
contrary  to  the  general  rules  of  law,  but  they  must  be  granted  in 
clear  and  unambiguous  words;  they  will  not  be  implied  or  pre¬ 
sumed,  and  they  must  be  exercised  according  to  the  strict  interpre¬ 
tation  of  the  grant.”  Wilcock  on  Corp.  26.  Kirkv.  Norvill ,  1  D. 
&  E.  124.  The  Supreme  Court  of  Pennsylvania,  in  the  recent  case 
of  The  Commissioners  of  Kensington  v.  Keith ,  2  Barr.  2 IS,  held 
firmly  to  this  principle  of  strict  construction  of  express  powers  to 
municipal  corporations,  and  gave  a  clear  intimation  of  their  purpose 
to  scrutinize  with  care  the  acts  of  corporations,  whether  municipal 
or  pecuniary. 

Again,  a  statute  of  incorporation  “  does  not  by  implication  invest 
the  body  with  any  extraordinary  authority.  If  it  be  intended  that 
any  shall  be  given,  it  must  be  by  express  words  to  that  effect.” 
Wilcock,  99.  This  is  the  language  of  Lord  Mansfield,  in  Kirk  v. 
Norvill:  “  Those  corporations  which  are  created  by  act  of  Parlia¬ 
ment,  have  no  other  additional  powers  incident  to  them,  than  those 
have  which  are  created  by  charter,  unless  they  are  expressly  given.” 

And  again, — u  The  rule  may  be  laid  down  generally,  that  neither 
a  power  conferred  by  charter,  nor  a  general  custom  to  make  by¬ 
laws,  will  give  an  ordinance  any  greater  validity,  than  if  it  had  been 
made  under  the  incidental  power  in  every  corporation.”  Wilcock, 
159,  and  the  authorities  there  cited. 

The  16th  section,  then,  is  to  be  regarded  as  expressing  no  more 
than  would  be  implied  by  the  Act  of  Incorporation  itself;  and  we 
are  thus  advanced  a  step  in  the  inquiry  concerning  the  legal  limita¬ 
tion  of  such  powers. 

The  inhabitants  within  certain  defined  limits,  are  incorporated  for 
the  government  and  welfare  of  the  place.  The  jurisdiction  of  the 
body  politic  is  local,  the  interests  subjected  to  this  jurisdiction  are 
local,  the  duties,  by  which  I  mean  the  trusts  of  government  invested  in 
the  body  politic,  are  local,  the  corporate  authorities  are  local,  the 
powers  to  execute  these  trusts  are  consequently  local, — the  whole  is  a 
local  function.  If  the  body  corporate  desire  a  power  to  operate  by 
their  by-laws  beyond  their  limits,  or  to  govern  their  freemen  with¬ 
in  in  regard  to  things  without ,  they  must  seek  it  in  the  only  source 
from  which  such  power  can  be  derived,  the  Legislature  of  the  State. 
Direct  and  indirect  operation  of  their  by-laws  are  the  same  thing.  All 
by-laws,  be  their  operation  direct  or  indirect,  proceed  from  one  and 
the  same  source,  the  local  end  and  purpose  of  their  local  being, 


which  is  the  government  of  the  place ,  unless  there  is  an  express, 
specific  power  to  warrant  them. 

What  an  attempt  would  it  be  thought  on  the  part  of  the  City 
Councils  to  tax  every  inhabitant  of  the  City  and  his  estate,  to  defend 
the  Capes  of  Delaware  against  an  invading  enemy?  It  might  contri¬ 
bute  to  the  welfare  of  the  City,  but  the  duty  is  not  theirs,  nor  there¬ 
fore  the  power.  The  inhabitants  and  their  estates,  it  is  true,  are  in 
the  City;  but  if  this  is  all  that  is  necessary,  there  is  nothing  external 
of  any  sort  or  kind,  that  bears  upon  the  welfare  of  the  City,  that  it 
is  not  in  the  power  of  the  Councils  to  effect  indirectly,  by  binding 
those  persons  and  estates.  The  right  to  bind  the  persons  and  estates 
of  the  citizens,  is  an  instrument  or  means  to  a  lawful  end,  the  go¬ 
vernment  of  the  City.  A  right  in  the  City  to  assist  another  govern¬ 
ment  in  the  attainment  of  its  end,  by  taxing  the  citizens  and  their 
estates,  does  not  exist,  because  it  is  not  a  lawful  end  of  the  City  go¬ 
vernment.  The  duty  of  defending  the  City  against  a  public  enemy, 
and  the  duty  of  constructing  Rail-roads,  canals  and  bridges,  through¬ 
out  the  State,  by  which  the  trade  of  the  City  is  promoted,  belongs 
to  other  agents  and  to  other  powers;  and  so  does  the  erection  and 
institution  of  every  independent  work  that  is  wholly  external  to  her. 
They  are  not  duties  incident  to  the  government  of  the  City.  No 
power  to  do  any  of  these  things,  nor  to  do  any  thing  by  which 
they  are  compassed  or  brought  about,  can  be  implied  from  an 
authority  to  govern  a  city,  or  from  any  thing  but  an  express  powder 
clearly  defined,  proceeding  from  the  supreme  power  in  the  State. 

This  also  has  the  sanction  of  authority,  though  authority  can¬ 
not  be  requisite,  for  it  is  in  conformity  with  plain  reason.  The 
object  of  the  charter  is  the  better  direct  and  immediate  government 
of  the  place ,  under  local  inspection  and  jurisdiction.  Upon  what 
ground  of  reason  can  we  suppose  the  common  law  to  imply,  or 
the  Legislature,  unless  she  most  expressly  says  so,  to  give,  to  a  lo¬ 
cal  corporation,  a  power  to  regulate  the  widest  subjects  of  public 
welfare,  that  are  directly  external  to  her,  and  only  bear  indirectly 
upon  her  local  condition? 

The  case  of  the  Horner's  Company  v.  Barlow ,  3  Mod.  159, 
brought  into  question  a  by-law  of  the  Horner’s  Company,  a  com¬ 
pany  incorporated  in  the  City  of  London,  that  none  of  the  Company 
should  buy  horns  within  twenty-four  miles  of  London ;  and  the  ob¬ 
jection  to  it  was,  “  that  being  a  company  incorporated  within  the 
“  City  of  London,  they  had  not  jurisdiction  elsewhere,  but  are  re- 
“  strained  to  the  City,  and  by  consequence  could  not  make  a  by-law 
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“  which  should  bind  at  the  distance  of  four-and-twenty  miles ;  for  if 
“  they  could  make  a  law  so  extensive,  they  might,  for  the  same  reason, 
“  enlarge  it  all  over  England,  and  so  make  it  as  binding  as  an  act  of 
“  Parliament;  and  for  this  reason  it  was  adjudged  no  good  by-law.” 

Though  the  object  of  the  by-law  was  to  promote  the  welfare  of 
the  company  by  preventing  a  purchase  of  horns  in  the  country,  by 
freemen  of  the  corporation,  and  thus  compelling  the  owners  to  bring 
them  to  the  city  for  sale,  that  all  the  members  might  have  an  equal 
chance,  it  could  not  lawfully  control  the  inhabitants  of  the  city  in 
their  operations  in  the  country.  This  was  not  the  end  or  purpose, 
or  among  the  duties  of  the  corporation,  which  was  limited  to  the 
government  of  the  corporation  within  the  City  of  London. 

So  in  Wood  v.  Searl,  Bridg.  140,  a  company  who  claimed  juris¬ 
diction  by  custom  to  make  by-laws  for  the  government  of  trade  in 
the  City  of  Exeter,  made  a  by-law  to  prohibit  certain  trade  in  the 
City  and  County  of  Exeter;  and  it  wTas  held  bad.  Yet  it  is  clear 
that  the  trade  in  the  county  might  interfere  with  the  welfare  of  the 
company  in  the  city. 

On  the  contrary,  a  by-law  by  the  Butcher’s  Company,  that  u  no 
butcher  within  the  City  of  London,  or  its  liberties,  or  the  distance 
of  two  miles  round  the  City ,  should  open  shop,  or  expose  to  sale, 
flesh  meat  on  Sundays,”  was  held  good,  the  Company  being  an  in¬ 
corporation  of  all  persons  exercising  the  trade  of  butchers  within 
that  space ,  power  being  given  them  by  charter  to  make  by-laws 
regulating  their  trade,  and  the  sale  of  flesh  throughout  the  district. 
Butchers  v.  Morey ,  1  H.  Bl.  370. 

And  now  I  recur  to  Lord  Holt’s  judgment  in  the  City  of  London 
v.  Vanacre ,  in  which  the  city  had  passed  an  ordinance  for  the  wel¬ 
fare  of  the  body  politic,  regulating  the  election  of  Sheriff  of  London 
and  Middlesex,  and  imposing  a  penalty  on  any  freeman  of  London 
who  should  refuse  to  accept  the  office  if  elected.  The  objection  was 
that  it  exceeded  her  jurisdiction  to  compel  a  freeman  to  execute  the 
office  out  of  the  city.  And  what  was  the  answer  of  Lord  Holt  to 
this  objection?  It  was  not,  that  because  the  freemen  of  London  and 
their  estates  were  within  the  jurisdiction  of  the  City  of  London,  and 
the  corporation  had  power  to  make  by-laws  for  the  welfare  of  the 
city,  that  therefore  they  could  govern  the  freemen  by  a  by-law  so 
as  to  impose  the  duty  of  executing  the  office  of  sheriff  beyond  the 
limits  of  the  city,  for  the  promotion  of  the  welfare  of  the  city;  but 
it  was  that  the  franchise  of  the  shrievewick  of  London  and  West¬ 
minster  was  annexed  to  the  city  corporation,  and  was  her  property, 
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and  within  her  jurisdiction.  “  The  persons  to  be  chosen  are  citizens 
of  London,  and  all  acts  necessary  to  be  done  towards  it,  as  appear¬ 
ance,  &c.  are  done  in  London .”  12  Mod.  272. 

If  this  case  is  authority,  and  it  cannot  be  doubted,  it  meets,  by 
necessary  implication,  the  reasoning  that  the  freemen  and  estates 
being  in  the  city,  it  can,  for  the  indirect  welfare  of  the  city,  have 
recourse  to  them  to  effect  a  purpose  beyond  the  limits  of  the  city. 

Fazakerly  v.  Wiltshire ,  1  Stra.  462,  was  determined  on  the  same 
principle  as  the  City  of  London  v.  Vanacre.  It  was  the  case  of  a 
by-law  of  London  to  confine  the  porterage  of  goods  to  and  from  ves¬ 
sels  between  Staines  and  Yendal,  several  miles  distant  in  opposite 
directions  from  the  City  of  London,  to  an  association  of  freemen  of 
London  authorized  by  the  city ;  and  to  impose  a  penalty  upon  per¬ 
sons  interfering  with  the  porterage,  who  were  not  members  of  the 
association.  The  by-law  was  defended  only  on  the  ground  of  a 
franchise  coextensive  with  the  port,  which  thus  it  became  her  duty 
and  her  power  to  regulate. 

There  is  nothing  that  I  can  discover  in  Lord  Holt’s  opinion  in  the 
City  of  London  v.  Wood ,  12  Mod.  669,  that  asserts  the  authority 
of  a  city,  because  she  is  a  great  community,  to  control  her  freemen 
through  their  persons  and  estates  in  regard  to  matters  external  to  her 
franchises,  and  but  indirectly  bearing  upon  them. 

That  case  was  an  action  of  debt  to  recover  the  penalty  of  ^6400, 
imposed  by  a  by-law  or  ordinance,  for  refusing  to  serve  in  the  office 
of  sheriff  of  London  and  Middlesex.  The  validity  of  this  by-law, 
as  being  within  the  implied  power  of  a  municipal  corporation,  and 
also  as  operating  only  within  a  franchise  which  belonged  to  the  city, 
had  been  decided  in  the  City  of  London  v.  Vanacre ,  by  the  same 
court;  and  Lord  Holt’s  remarks,  that  the  City  of  London,  as  all 
other  great  towns  are  to  be  considered,  is  a  great  community  that 
have  a  legislative  power  entrusted  to  them  for  their  better  govern¬ 
ment,  and  can  make  laws  to  bind  the  property  of  those  that  live 
within  that  city  or  precinct,  and  that  it  was  necessary  and  convenient 
they  should  have  full  power  for  the  support  of  their  government,  are 
made  exclusively  in  answer  to  the  third  objection, — which  was,  that 
the  by-law  inflicted  a  penalty  for  the  benefit  of  those  that  made  the 
law;  and  they  were  not  directed  against  an  objection  that  the  ordi¬ 
nance  controlled  the  freemen  in  regard  to  matters  external  to  the 
franchises  of  the  city,  for  it  had  already  been  decided  that  the  by-law 
did  not  operate  upon  the  freemen  beyond  those  franchises.  The 
general  remarks  of  Lord  Holt  are  therefore  to  be  understood,  as  all 
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such  remarks  should  be  understood,  to  apply  to  the  subject  matter  in 
question, — namely,  the  objection  above  stated,  to  which  Lord  Holt 
answers, — <c  that  if  they  have  power  to  make  laws,  of  necessary  con¬ 
sequence  they  must  have  power  to  inflict  a  penalty  for  the  enforcing 
of  that  law,”  “  and  it  can  be  no  exception  that  this  penalty  goes  to 
the  use  of  the  body  politic,  for  it  is  most  reasonable  it  should  be  so, 
for  it  is  in  the  nature  of  damage  done  to  the  body  politic,  whose  laws 
are  broken  and  despised,  and  therefore  it  is  fit  they  should  have  the 
penalty.”  To  this  and  this  only  are  the  general  remarks  of  Lord 
Holt  applied. 

These  authorities  then,  and  the  reasoning  upon  them  show,  1.  That 
the  powers  granted  to  the  Corporation  of  Philadelphia  by  the  16th 
section  of  the  Act  of  Incorporation,  are  only  the  usual  implied  pow¬ 
ers  in  all  municipal  corporations.  2.  That  these  powers  arise  out  of 
the  purpose  and  duties  of  the  Corporation;  in  other  words,  that  no 
powers  come  into  existence  by  common  law  implication,  or  by  such 
a  grant,  except  such  as  are  necessary  to  effectuate  the  purpose,  and 
to  perform  the  duties  of  the  Corporation,  which  are  all  comprehended 
in  the  government  of  the  place.  The  words  of  the  grant,  therefore, 
are  not  to  be  resorted  to  as  the  source  of  corporate  power,  but  the 
end  and  purpose  of  the  Corporation ,  or  in  other  words,  the  range  of 
her  corporate  duties;  that  is  to  say,  the  trusts  she  holds  for  her  citi¬ 
zens  give  her  all  her  powers,  and  at  the  same  time  circumscribe 
them.  3.  That  although  it  is  true  that  the  City  is  a  great  com¬ 
munity,  and  is  under  no  restraint  but  that  of  not  violating  the  laws, 
and  has,  in  proportion  to  the  variety  and  magnitude  of  her  interests, 
and  to  increase  with  their  increase,  vast  powers,  yet  they  are  to  be 
exercised  for  the  purposes  of  the  charter.  In  one  word,  the  duty  of 
the  Corporation  is  to  superintend  the  internal  affairs  of  the  place 
which  the  Corporation  is  to  govern,  and  she  has  no  duty  and  no 
power  to  superintend  external  affairs,  simply  because  they  may  have 
an  indirect  influence  upon  internal  affairs.  I  think  the  proposition 
could  receive  little  favour  if  nakedly  presented,  that  the  City  could 
pass  an  ordinance  to  build  or  construct  a  Rail-road  from  Harrisburg 
to  Pittsburg,  if  by  the  law  of  the  land  it  were  free  to  the  citizens  to 
build  such  a  road  whenever  they  pleased.  It  would  not  be  free  to 
this  legal  or  political  body,  because  her  powders  are  limited  to  other 
objects  by  the  purpose  and  end  of  her  creation. 

Here,  then,  I  apprehend,  is  to  be  found  what  in  some  engines  is 
called  the  governor  of  the  power:  it  is  in  this  principle,  that  what 
it  is  not  her  druty  to  do,  it  is  not  in  her  power  to  do;  that  what  is 
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not  within  the  range  of  her  corporate  duties,  is  not  within  the  range 
of  her  corporate  powers;  that  what  is  not  submitted  by  the  law  of 
the  land  to  her  superintendence,  is  not  submitted  to  her  corporate 
control  or  interference.  The  principle  is  clear,  because  all  the  pow- 
ers  of  a  city  are  implied  from  her  duties,  unless  the  powers  are  ex¬ 
pressly  and  specifically  granted.  See  Rumford  v.  Wood ,  13  Mass. 
198.  It  is,  moreover,  indispensable  to  the  good  order  both  of  a  city 
and  the  State;  because  it  is  for  the  interest  of  both  that  certain  duties 
should  have  certain  persons  to  perform  them,  that  there  may  be  no 
collision,  no  opposition,  no  counteraction  in  regard  to  them. — If  any 
one  prefers  to  substitute  the  words  corporate  rights  instead  of  cor¬ 
porate  duties ,  in  this  argument,  I  have  no  objection.  The  argument 
remains  the  same,  for  all  corporate  rights  are  trusts,  and  all  corpo¬ 
rate  trusts  are  duties. 

The  question  then  becomes  a  great  public  or  political  question. 
Acts  of  a  local  government  which  operate  within  the  local  limits,  and 
such  acts  beyond  those  limits  as  are  a  necessary  part  of  those  inter¬ 
nal  acts,  may  be  very  fairly  implied  as  submitted  to  the  local  govern¬ 
ment  of  the  place,  and  as  within  her  corporate  powers.  It  cannot  rea¬ 
sonably  be  doubted,  that  her  power  to  erect  market  houses,  and  to 
construct  sewers  for  the  drainage  of  the  City,  includes  the  power  to 
seek  and  to  purchase,  and  to  import  from  abroad  the  necessary  bricks 
and  other  materials;  nor,  if  her  drainage  required  her  to  begin  or  to 
end  a  sewTer  beyond  the  limits  of  the  Corporation,  that  she  might 
lawfully  incur  the  expense;  and  if  the  external  work  did  not  inter¬ 
fere  with  the  rights  of  some  other  person  or  body,  that  she  might 
lawfully  effect  it.  Her  corporate  duty  is  to  erect  market  houses, 
and  to  make  sewers  for  the  drainage  of  the  City.  These  things  are 
submitted  to  her  government.  The  State  has  left  them  to  her.  No 
other  body  in  the  State  is  charged  with  them.  #As  a  part  of  them, 
whatever  is  necessary  to  the  execution  of  them,  is,  by  necessary  im¬ 
plication,  placed  also  under  her  power.  The  general  laws  of  the 
land  protect  her,  as  far  as  they  would  protect  a  private  person,  in  the 
use  of  the  necessary  means;  the  means  that  are  fairly  and  reasonably 
necessary,  and  only  these.  If  powers  greater  than  those  which  the 
law  gives  to  all  persons,  are  required  out  of  her  own  jurisdiction,  the 
City  must  obtain  them  from  the  express  grant  of  the  State:  and, 
therefore,  while  no  express  authority  was  thought  necessary  to  the 
City  of  Philadelphia  to  acquire  the  Fairmount  Estate,  as  a  means  to 
execute  her  right  and  duty  to  supply  the  City  with  water,  neverthe¬ 
less,  for  the  power  of  using  the  highways  in  Penn  Township  to  lay 
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down  pipes  of  conduit,  and  to  exempt  that  property  from  the  opera¬ 
tion  of  the  laws  for  opening  streets,  as  well  as  to  protect  it  specially 
from  various  injuries,  the  Legislature  has  passed  many  acts  of  Assem¬ 
bly;  and  these  acts  were  essentially  necessary,  because  neither  the 
corporate  power,  nor  the  general  law,  was  adequate. 

But  when  we  come  to  the  consideration  of  matters  which  are  not 
a  part  of  her  local  duties,  and  are  not  within  her  local  superinten¬ 
dence,  but  operate  indirectly  upon  her  welfare,  as  every  thing  done 
by  the  State  any  where  in  the  State  does,  more  or  less — roads, 
bridges,  canals,  public  works  of  every  kind — these,  as  they  are  mat¬ 
ters  of  public  concern,  and  operate  upon  others  as  well  as  upon  the 
City,  and  no  part  of  them  is  within  her  limits,  are  altogether  within 
the  duty  of  other  persons,  and  no  power  can  be  implied  in  the  Cor¬ 
poration  to  effect  them  or  any  part  of  them.  The  State  may  tax  our 
property  to  make  such  public  work»;  the  City  cannot.  The  City 
acted  by  express  authority  in  the  Act  of  21st  March,  1S31,  even  in 
laying  a  branch  of  the  Philadelphia  and  Columbia  Rail-road  over  her 
streets.  But  the  power  to  carry  on  such  public  works,  by  the  re¬ 
sources  of  her  inhabitants,  or  the  power  to  make  them  because  they 
might  afterwards,  by  a  local  work,  be  made  available  within  the  City, 
cannot  be  maintained,  without  throwing  the  State  out  of  her  orbit, 
and  putting  the  City  in  her  place.  There  is  not,  I  think,  a  case,  or 
judicial  dictum,  or  any  warrant  of  that  nature,  to  justify  such  an  im¬ 
plication  as  this  would  be. 

The  only  question  that  remains  in  regard  to  the  validity  of  this 
subscription  to  the  Rail-road  is,  whether  there  is  any  difference  in 
the  case,  from  the  proposed  ordinance  taking  the  form  of  a  resolu¬ 
tion  or  agreement  to  subscribe  to  the  stock  of  the  Company. 

I  need  not  consider  such  a  suggestion  with  minute  attention,  as  I 
have  never  heard  of  its  being  made.  Matters  of  form,  in  the  laws 
and  ordinances  of  a  municipal  body,  are  of  little  import.  If  they 
have  substance,  the  form  is  immaterial;  but  there  must  always  be 
substance,  and  a  basis  of  corporate  power  must  always  exist  to  sus¬ 
tain  them.  The  whole  difference  in  the  case,  between  an  ordinance 
to  make  the  road,  and  an  ordinance  to  subscribe  to  the  stock  of  a 
company  to  make  it,  is  formal  and  unsubstantial.  The  City  is,  by 
the  subscription,  to  become  one  of  the  Rail-road  Company.  Her 
directors,  her  money,  her  officers  and  agents,  are  to  build  it.  The 
proposed  resolution  will  be,  in  substance,  in  effect,  and  in  truth,  an 
ordinance  to  build  the  road  as  far  as  the  sum  she  subscribes  can 
build  it. 
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If,  instead  of  looking  at  the  substance  of  the  proposed  ordinance, 
we  look  only  at  the  form,  it  has  not,  by  any  means,  the  proper  fea¬ 
tures  of  an  ordinance  for  the  government  and  welfare  of  the  City. 
As  a  naked  contract  not  depending  upon  some  ordinance  of  govern¬ 
ment,  it  will  be  of  no  validity  whatever.  Such  a  contract  by  the 
City  is  not  an  act  of  government,  but  simply  auxiliary  to  some  act. 
We  must  look  at  the  substance  of  the  thing,  to  find  out  that  it  is  an 
ordinance  at  all;  and  when  we  do  look  at  it,  it  becomes  an  ordinance 
to  make  the  road.  Certainly  the  City  may  contract  to  pay  others 
for  doing  what  she  lawfully  orders  to  be  done;  but  if  she  does  not 
order,  or  has  no  authority  to  order  it  to  be  done,  she  can  make  no 
contract  about  it.  The  proposed  ordinance  must  therefore  be,  in 
substance,  an  ordinance  enjoining,  commanding,  or  authorizing  the 
work  to  be  done,  or  it  is  a  superstructure  without  a  foundation.  I 
am  justified,  therefore,  in  looking  at  its  substance,  and  in  holding, 
that  if  it  would  be  any  thing,  it  would  be  an  ordinance  to  build  the 
Road,  which  is  wholly  out  of  her  power,  because  it  is  wholly  beyond 
her  corporate  duties,  and  has  no  direct  necessary  connexion  with 
them. 

I  might  go  further  and  say,  that  I  have  no  conception  how  an 
ordinance  to  subscribe  to  a  road  to  be  made  by  the  authority  of  the 
State,  can  be  even  in  substance  an  ordinance  for  the  government  and 
welfare  of  the  City.  The  act  of  government  is  that  of  the  State,  not 
of  the  City.  It  is  an  act  by  the  State,  not  for  the  government  and 
welfare  of  the  City,  but  for  the  government  and  welfare  of  the  State; 
and  the  City,  instead  of  ordering  the  act  under  her  corporate  power, 
does  no  more  than  contract  to  pay  for  making  what  the  State  has 
authorized.  I  cannot  conceive  the  lawful  foundation  of  such  an 
ordinance.  This  is  a  substantive  objection  to  her  exercise  of  any  such 
power,  at  the  charge  of  her  inhabitants;  and  it  only  brings  the  pro¬ 
ceeding  the  more  into  conflict  with  the  principles  of  the  law  of  cor¬ 
porations. 

I  need  not  occupy  further  time  in  pointing  out  the  enormous  ex¬ 
tent  of  this  power,  if  the  Corporation  has  it  at  all.  The  Rail-road  in 
question  is  a  road  to  assist  in  bringing  the  objects  of  trade  to  the 
City,  and  to  assist  in  taking  the  objects  of  trade  from  the  City.  The 
nearest  terminus  is  a  hundred  miles  from  the  City.  Every  thing 
that  answers  the  same  end  in  any  part  of  the  State,  is  within  the 
same  principle.  The  building  of  factories,  the  opening  of  quarries 
and  mines,  I  cannot  perceive  how  it  is  to  be  denied  that  even  the 
working  of  them,  is  within  the  same  principle.  When  we  depart 
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from  that  which  is  local,  direct  and  immediate,  we  enter  into  the 
region  of  speculation,  and  what  will,  and  what  will  not  promote  the 
welfare  of  the  City,  are  questions  that  are  no  longer  within  the  do¬ 
main  of  the  law  and  of  sober  reason. 

Here  then,  I  think,  is  clearly  shown  the  invalidity  of  the  proposed 
ordinance  to  subscribe  to  the  Rail-road.  It  is  not  an  ordinance  for 
the  government  of  the  City.  It  is  neither  a  part  of,  nor,  except  in  a 
perfectly  speculative  manner,  connected  with  any  such  ordinance. 
It  does  not  imply  such  an  ordinance.  If  it  has  any  meaning  as  a  cor¬ 
porate  act,  it  implies  a  corporate  command  or  authority  to  make  the 
Rail-road,  which  is  beyond  her  duties  and  her  power,  or  what  con¬ 
forms  more  to  its  real  character,  it  is  the  execution  or  furtherance 
of  an  act  of  State  government,  and  not  an  act  of  City  government. 
Individuals  may  further  this  as  they  see  fit.  The  Corporation  of  the 
City  have  no  power  but  to  govern  the  place  incorporated. 

I  thus  terminate  my  remarks  upon  the  direct  question  of  power  to 
subscribe  to  the  stock  of  the  Rail-road,  or  to  make  the  Road,  either 
directly  or  indirectly. 

If  the  power  of  the  City  does  not  extend  to  the  construction  of  a 
Rail-road  from  Harrisburg  to  Pittsburg,  nor  to  joining  with  others 
in  the  construction  of  such  a  road,  it  is  hardly  necessary  to  argue 
that  she  has  not  power  to  borrow  money  for  such  a  purpose,  and  to 
bind  the  Corporation  and  estates  of  the  inhabitants  for  its  repayment. 
But  it  will  assist  the  general  argument  to  state  the  ground  upon 
which  the  borrowing  power  of  the  Corporation  rests. 

There  is  not  a  line  in  the  Act  of  Incorporation,  or  in  any  other 
Act  of  Assembly,  which  authorizes  the  City  to  borrow  at  all.  She 
has  no  express  power  to  borrow  for  any  purpose.  But  I  do  not 
mean  for  that  reason  to  deny  her  power.  On  the  contrary,  it  has 
been  sanctioned  by  the  Supreme  Court  of  Pennsylvania. 

I  know  of  but  two  instances  in  which  the  power  of  municipal  cor¬ 
porations  to  borrow  money  has  been  the  subject  of  judicial  decision  in 
this  country.  One  of  them  is  the  case  of  the  Bank  of  Chillicothe  v. 
The  Town  of  Chillicothe ,  7  Ohio  Reports,  411.  The  other  is  the 
case  of  Stiles  v.  Jones ,  3  Yeates,  491.  In  the  former,  the  money 
was  borrowed  to  improve  a  street  in  the  town,  and  the  power  was 
held  to  be  incidental  to  the  corporate  authority.  The  language  of 
the  court  is  to  this  effect,  that  if  in  effecting  any  of  these  objects, 
(regulating,  paving,  cleansing,  &c.  the  streets,  and  the  good  govern¬ 
ment  of  the  town,  for  which  they  were  authorized  to  make  ordi¬ 
nances,)  it  became  necessary  to  borrow  money,  the  corporation  might 
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lawfully  do  it.  In  the  case  of  Stiles  v.  Jones ,  the  court  sustained  a 
tax  levied  by  an  ordinance  of  the  City  of  Philadelphia  to  pay  the  in¬ 
terest  upon  a  loan  to  meet  the  expense  of  supplying  the  City  of  Phi¬ 
ladelphia  with  water.  The  validity  of  the  tax,  involved  the  validity 
of  the  loan,  and  the  court  sustained  the  ordinance  imposing  the  tax. 
Mr.  Ingersoll,  the  elder,  who  argued  in  support  of  the  ordinance, 
mainly  relied  on  the  express  power  in  the  act  of  2d  April,  1790,  to 
tax  for  watering  the  City,  though  partly,  also,  on  the  16th  section. 
The  report  does  not  show  how  he  applied  that  section,  but  we  may 
suppose  that  he  held  it  to  give  the  power,  because  the  introduction 
of  water  into  the  City,  was  necessary  to  its  welfare.  The  court,  it 
appears,  merely  affirmed  the  ordinance  in  general  terms,  without  as¬ 
signing  their  reasons. 

But  except  as  a  necessary  means  or  incident  to  the  performance 
of  a  corporate  duty,  there  is  no  ground  whatever  for  implying  the 
right  to  borrow.  If  the  City  has  not  corporate  authority  to  build 
this  road,  she  has  no  authority  to  borrow  for  the  purpose  of  paying 
for  the  construction  of  it.  So,  also,  if  we  are  to  regard  the  Rail-road 
as  ordered  or  authorized  on  the  part  of  the  State,  as  an  act  of  govern¬ 
ment  over  the  State,  the  City  has  no  power  of  borrowing  money  to 
meet  the  expense  of  the  act. .  It  is  not  her  act,  but  the  act  of  the 
State,  who  has  not  enjoined  her  to  participate  in  it,  nor  enjoined  any 
one.  For  something,  therefore,  that  she  has  not  ordered,  nor  could 
order  or  authorize  by  her  corporate  powers,  but  which  the  State  has 
authorized,  she  is  to  borrow  the  money.  I  conceive  that  the  power 
is  without  any  colour  of  authority  from  the  charter. 

The  power  to  tax  must,  of  course,  fall  with  the  power  to  borrow; 
but  the  rules  which  prevail  on  this  subject  of  taxation  by  corporate 
bodies,  will  also  fortify  my  preceding  remarks. 

The  Supplementary  Act  of  2d  April,  1790,  certainly  is  not  the 
source  of  all  the  powers  of  taxation  which  belong  to  the  City.  If  it 
were,  the  Corporation  was  more  than  a  year  in  existence,  without 
any  power  to  tax  even  for  her  civil  expenses.  That  act  transfers 
to  the  City  certain  express  powers  which  were  previously  vested  in 
other  persons,  and  leaves  her  implied  corporate  powers  in  full  force 
in  other  respects.  Here  again,  the  question  arises,  what  is  the  extent 
of  those  implied  powers?  and  the  answer  must  be  the  same.  They 
are  such  and  none  other  as  her  corporate  duties,  and  the  necessary 
expense  of  performing  them,  calls  for.  This  is  the  doctrine  of  the 
common  law.  These  powers  are  large,  and  by  the  principle  before 
adverted  to,  extend  from  time  to  time,  to  the  extent  of  her  necessi- 
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ties.  Bat  she  has  no  power  whatever  to  tax  for  any  expense  that 
she  has  not  legal  authority  to  incur,  in  the  performance  of  her  duties. 
I  aver,  confidently,  that  there  is  no  principle  of  law,  which  gives 
her  power  t(#  tax  for  what  a  majority  of  her  Councils,  or  of  the 
people,  think  will  promote,  the  welfare  of  Philadelphia.  There 
is  no  such  power  in  the  hands  of  the  City.  I  refer  specially  to  the 
language  of  Judge  Rogers,  in  Commissioners  of  Kensington  v. 
Keith ,  2  Barr.  220,  in  regard  to  the  power  of  majorities  in  a  munici¬ 
pal  corporation.  The  City  can  tax  for  her  own  necessary  charges 
and  expenses  of  City  government,  including  all  its  proper  opera¬ 
tions,  and  for  nothing  else,  unless  expressly  authorized  by  her  char¬ 
ter,  or  by  Act  of  Assembly.  Such  is  the  common  law  of  England, 
and  the  same  is  the  law  of  Pennsylvania.  The  power  to  tax  is  an 
incident  to  the  duty  of  doing  the  thing  by  which  the  expense  is  in¬ 
curred:  that  is  to  say,  that  the  thing  done  is  within  the  range  of  the 
duties  of  the  corporation.  For  every  expense  beyond  this,  the  tax¬ 
ing  power  is  elsewhere,  either  in  the  hands  of  the  Legislature,  or  in 
such  other  hands  as  the  laws  have  placed  it  in.  Wilcock  gives  the 
result  of  the  authorities  thus :  “  Except,  inasmuch  as  all  the  mem¬ 
bers  are  liable  to  contribute  to  the  general  charges  on  the  corporation, 
and  the  freemen  of  a  Company  towards  the  support  of  it,  the  levy  of 
any  tax  is  illegal ,  and  a  by-law  pretending  it  is  void;  neither  can 
the  king  expressly  grant  a  power  of  this  kind,  for  it  is  confined  to 
the  Parliament  alone.”  Wilcock,  326.  By  the  general  law  of  the 
land,  no  money  can  be  levied  on  the  subject  but  by  Act  of  Parlia¬ 
ment;  but  where  the  law  of  the  land  throws  a  burden  on  the  par¬ 
ticular  society  of  which  a  man  is  a  member,  a  by-law  assessing  a 
sum  on  the  individuals  for  discharging  that  burden  is  good,  as  a  by¬ 
law  assessing  a  sum  on  the  parishioners  for  the  repair  of  a  church  or 
highway.  Jeffrey’s  Case,  5  Rep.  66,  a.  So  a  by-law  to  raise  money 
from  the  inhabitants  to  clean  the  streets  of  a  town,  or  to  repair  a 
bridge  or  wall  of  the  town,  Davenant  v.  Hurdis ,  Moore,  580;  or 
to  raise  money  for  erecting  courts  in  the  town.  Clark’s  Case ,  5  Rep. 
64,  a.  A  reference  to  these  and  other  authorities,  may  be  seen  in  2 
Kyd  on  Corp.  110 — 112,  and  in  Wilcock ,  who  in  tit.  318,  gives  the 
result  in  these  words: — “  By  a  by-law,  a  talliage  may  be  levied  on 
the  municipality,  to  compel  each  member  to  furnish  his  propor¬ 
tionate  share  towards  the  necessary  expenses,  to  which  the  corpora¬ 
tion  is  liable;”  which  he  then  follows  with  tit.  326,  before  quoted, 
that  except  on  the  ground  of  their  liability  to  contribute  to  the 
charges  upon  the  corporation,  the  levy  of  any  tax  is  illegal. 
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This  is  no  narrow  rule,  which  stints  or  penuriously  restricts  the 
power  of  incurring  such  charges.  A  fair  range  is  allowed  to  the 
City,  proportional  to  the  objects  of  her  government;  and  what  would 
be  wanting  to  one  city  or  town  corporation  may  exiitst  in  another; 
but  in  no  instance  can  such  powers  transcend  her  powers  of  govern¬ 
ment,  which  is  a  government  of  the  place. 

I  have  not  met  with  any  instance,  in  which  these  powers  are  bet¬ 
ter  or  more  liberally  illustrated,  than  in  Stetson  v.  Kemp  ton ,  13 
Mass.  272,  a  case  applicable  indeed  to  the  entire  question  before  me. 
It  was  the  case  of  a  tax  imposed  by  a  town  corporate,  to  meet  the 
increased  pay  of  drafted  militia  of  the  town,  for  its  defence  during 
the  last  war  with  England,  and  which  was  imposed  under  the  head 
of  u other  necessary  charges  of  the  town/’  the  language  of  the  Mas¬ 
sachusetts  Statute,  and  which  is  the  language  of  the  common  law, 
in  regard  to  incorporated  cities.  I  do  not  refer  to  the  towns  of 
Massachusetts  as  being  the  same  in  all  respects  as  incorporated 
cities,  for  I  do  not  know  that  they  are  so;  but  I  refer  to  the  doctrine 
of  the  court  for  the  explanation  of  the  words,  which,  whatever  be 
the  rights  and  duties  of  cities,  will  equally  apply  to  them.  Parker , 
C.  J. ,  who  delivered  the  Court’s  opinion,  says — “  the  proper  con¬ 
struction  of  the  terms  must  be,  that  in  addition  to  the  money  to  be 
raised  for  the  poor,  schools,  &c.  towns  might  raise  such  sums  as 
should  be  necessary  to  meet  the  ordinary  expenses  of  the  year,  such 
as  the  payment  of  such  municipal  officers  as  they  should  be  obliged 
to  employ,  the  support  and  defence  of  such  actions  as  they  might  be 
parties  to,  and  the  expenses  they  would  incur  in  performing  such 
duties  as  the  laws  imposed,  as  the  erection  of  powder  houses,  provid¬ 
ing  ammunition,  making  and  repairing  highways  and  town  roads, 
and  other  things  of  a  like  nature,  which  are  necessary  charges,  be¬ 
cause  the  effect  of  a  legal  discharge  of  their  corporate  duty.  The 
erection  of  public  buildings  for  the  accommodation  of  the  inhabi¬ 
tants,  such  as  town  houses  to  assemble  in,  and  market  houses  for  the 
sale  of  provisions,  may  also  be  a  proper  town  charge,  and  may  come 
within  the  fair  meaning  of  the  term  necessary ,  for  these  may  be  es¬ 
sential  to  the  comfort  and  convenience  of  the  citizens.  But  it  cannot 
be  supposed  that  the  building  of  a  theatre,  a  circus,  or  any  other 
place  of  mere  amusement,  at  the  expense  of  the  town,  could  be  jus¬ 
tified  under  the  terms  necessary  town  charges.  Nor  could  the  in¬ 
habitants  be  lawfully  taxed  for  the  purpose  of  raising  a  statue  or  a 
monument,  these  being  matters  of  taste  and  not  of  necessity,  unless 
in  populous  and  wealthy  towns  they  should  be  thought  suitable  or- 
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naments  to  buildings  or  squares,  the  raising  and  maintenance  of 
which  are  within  the,  duty  and  care  of  the  governors  or  offi¬ 
cers  of  such  towns.  With  respect  to  the  defence  of  any  town 
against  the  incursions  of  an  enemy  in  time  of  war,  it  is  difficult  to 
see  any  principle  upon  which  that  can  become  a  necessary  town 
charge.  It  is  not  a  corporate  duty  to  defend  the  town  against  an 
enemy.  This  is  properly  the  business  of  the  State  or  Govern¬ 
ment  .”  The  judge  then  proceeds  to  say,  that  whether  for  any 
extraordinary  expense  falling  upon  individuals,  in  consequence  of 
the  inability  or  neglect  of  government  to  afford  them  security,  such 
individuals  may  claim  to  be  reimbursed  by  the  public,  is  a  question 
for  others  to  determine,  and  not  for  the  Court.  “  We  are  satisfied 
that  there  was  no  lawful  authority  to  raise  the  sum  in  question,  and 
it  is  important  that  it  should  be  known  that  the  power  of  the 
majority  over  the  property  and  even  the  persons  of  the  minority , 
is  limited  by  law  to  such  cases  as  are  clearly  provided  for  and  de¬ 
fined,  by  the  statute  which  describes  the  powers  of  these  corpora¬ 
tions.” 

These  sentiments  are  fully  adopted  in  Bussey  v.  Gilmore ,  3 
Greenleaf,  196.  The  Court  there  say,  “  That  other  necessary  charges 
may  in  general  be  considered  as  extending  to  such  expenses  as  are 
clearly  incident  to  the  execution  of  the  power  granted,  or  which 
necessarily  arise  in  the  fulfilment  of  the  duties  imposed  by  law.” 

This  doctrine  is  liberal  and  yet  reasonable,  giving  the  power  to 
tax  for  all  expenses  incident  to  corporate  duties,  but  denying  it  for 
the  expense  of  what  is  not  a  corporate  duty,  though  it  may  be  al¬ 
leged  by  the  majority  to  be  convenient  to,  or  to  promote  the  welfare 
of  the  inhabitants.  If  the  taxing  power  of  the  corporation  can  be 
carried  beyond  this,  the  inhabitants  of  this  City  and  their  property 
are  not  under  the  protection  of  the  Legislature  of  the  State,  but  at 
the  mercy  of  a  majority  of  the  City  Councils,  whenever  they  are 
satisfied  by  a  speculative  inquiry,  that  the  money,  whenever  and 
upon  whatever  expended,  will  promote  the  welfare  of  the  City. 

The  result  of  the  whole  is,  that  the  subscribing,  the  borrowing, 
and  the  taxing,  being  none  of  them  incident  to  the  exercise  of  a 
power  for  the  government  of  the  City,  for  its  welfare,  cannot  law¬ 
fully  be  authorized  by  the  Councils,  but  that  each  and  all  of  them, 
though  ordinances  be  passed  to  authorize  them,  will  be  without  any 
lawful  authority  whatever,  and  therefore  void.  To  this  opinion  I 
have  come.  I  may  be  wrong.  As  other  gentlemen  of  the  profes¬ 
sion  differ  from  me,  either  they  or  myself  must  be  wrong.  I  shall 
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bow  respectfully  to  the  judicial  department  if  it  shall  reject  my  con¬ 
clusion.  In  the  meantime  I  do  not  think  that  I  am  likely  to  reject 
it  myself. 

In  reference  to  the  cases  in  which  it  is  said  the  City  Councils 
have  exercised  like  power,  I  have  two  general  remarks  to  make. 
1.  That  if  any  private  rights  depend  upon  those  exercises  of  power, 
1  feel  that  it  would  be  unwarranted  upon  this  occasion  to  impeach 
them,  even  if  in  my  opinion  they  were  liable  to  impeachment.  I 
have  no  opinion  of  the  morality  of  any  course  of  either  action  or 
speculation,  that  volunteers  to  question  and  jeopard  investments  of 
property  that  have  been  made  in  good  faith.  2.  That  no  wron  gful 
exercise  of  power  in  other  cases,  can  furnish  the  least  colour  of 
defence  to  an  exercise  of  it  in  this  case.  The  consideration  of  them 
is  therefore  unnecessary.  But  I  may  remark  that,  if  I  understand 
the  cases  referred  to,  two  of  them  are  not  subject  to  objection.  One 
of  them,  the  case  of  the  ice-boat,  was  an  expense  incurred  in  the 
exercise  of  an  act  of  government  of  the  City,  its  primary  effect 
bearing  directly  upon  the  City,  and  so  far  as  any  operation  beyond 
the  City  limits  was  contemplated,  it  was  essential  to  and  directly 
connected  with  the  primary  end  and  purpose.  To  the  contribution 
for  the  erection  of  the  Schuylkill  Permanent  Bridge,  one  abutment 
of  which  rested  on  a  street  of  the  City?  the  same  remark  would  ap¬ 
ply,  if  such  a  contribution  was  made.  My  recollection,  however, 
does  not  sustain  the  statement  1  have  seen  in  regard  to  such  a  con¬ 
tribution.  In  regard  to  the  Schuylkill  Navigation  Company  Stock, 
whether  it  was  a  mere  investment  of  City  funds,  or  more,  and 
whether  there  was  any  thing  in  the  character  of  that  work  which 
bore  so  directly  upon  the  power  and  duty  of  the  Corporation  to 
supply  the  City  with  wTater,  as  to  bring  it  within  the  principle  of 
the  other  cases,  are  points  upon  wThich  I  do  not  presume  to  express 
an  opinion,  because  I  can  form  none  in  the  present  state  of  my  infor¬ 
mation. 

My  opinion  upon  the  whole  matter  is,  that  the  Councils  have  no 
authority  to  pass  an  ordinance  or  resolution,  authorizing  in  behalf  of 
the  City  a  subscription  to  the  stock  of  the  Pennsylvania  Rail-road 
Company,  and  have  no  authority  to  borrow  money  to  pay  the  pro¬ 
posed  subscription,  nor  to  tax  the  persons  and  estates  of  the  inhabi¬ 
tants  to  pay  the  interest  and  principal  of  the  loan. 


Philadelphia ,  July  14,  1846. 


HOR.  BINNEY. 


